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West Virginia Trans. Co. v. Standard Oil Co. (1902), 50 W. Va. 611, 88 
Am. St. R. 895, 40 S. E. 591; Frank v. Herold (1902), 63 N. J. Eq. 443, 52 
Atl. 152. 

There are several cases to the contrary, however : Ashley v. Dixon (1872) , 
48 N. Y. 430, 8 Am. R. 559 (not a contract of service) ; Chambers v. Baldwin 
(1891), 91 Ky. 121, 34 Am. St. R. 165, 11 L. R. A. 545, 15 S. W. 57; Soulier 
v. Macauley (1891), 91 Ky. 135, 34 Am. St. R. 171, 11 L. R. A. 550, 15 S. W. 
60; Boyse v. Thorn (1893), 98 Cal. 578, 21 L. R. A. 233, 33 Pac. 492, Bur. 
Cas. Torts 492; Raycroft v. Tayntor (1896), 68 Vt. 219, 54 Am. St. R. 882, 33 
L. R. A. 225, 35 Atl. 53; Glencoe Land & Gravel Co. v. Commission Co. 
(1897), 138 Mo. 439, 40 S. W. 93; Baker v. Metropolitan Life Ins. Co. 
(1901), — Ky. — , 55 X,. R. A. 271, 64 S. W. 913; Brown Hardware Co. v. 
Indiana Stove Works (1903) , — Tex. — , 73 S. W. 800. Many of these cases, 
however, recognize a right of action if slander, fraud, force, threats or coer- 
cion of any kind be used. 



RECENT IMPORTANT DECISIONS 



Action to Quiet Title— Venue— Change op Venue.— B corporation 
sues C corporation for damages because the defendant has filled up a canal 
which the plaintiff had constructed and was maintaining over a tract of land 
belonging to the defendant. The action having been brought in the superior 
court for the county of San Francisco the defendant moved that the case be 
transferred to the superior court of Kern county, where the land is situated, 
since by section 5, article 6 of the California Constitution "all actions for 
quieting title, etc., etc., to real estate shall be commenced in the county in 
which the real estate is situated." Held, that the action, being simply to 
recover damages, was rightly commenced in the court of San Francisco. 
Miller, et al.v. Kern County Land Company (1903), — Cal. — 73 Pac. Rep. 
837. 

This is not the first time such questions have come up for decision in this 
court and, heretofore, it has been held that, if the complaint discloses that the 
effect of a judgment would be to quiet title to the property in controversy, 
section 5, article 6 of the Constitution should govern. The following cases 
are to this effect, and it appears contrary to the decision of this court. Fritts 
v. Canif, 94 Cal. 393 ; Pacific Yacht Club v. Sansalito, 98 Cal. 487 ; Staadse v. 
Bell, 125 Cal. 309. 

Agency — Secret Commission— Recovery of both Secret and Stipu- 
lated Commission. — The plaintiff employed the defendants to sell certain 
property belonging to the plaintiff. The defendants effected the sale and 
received their stipulated commission from the plaintiff. The defendants also 
received a secret compensation from the purchasers. On learning of this 
secret commission, the plaintiff sued the defendants for the amount of such 
commission and recovered. In this action to recover the stipulated commis- 
sion paid by plaintiff to defendants. Held, the plaintiff could recover. 
Andrew v. Ramsay & Co. [1903], 72 L. J K. B. 865. 

The defendants contended that the action for and recovery of the secret 
commission was a ratification of the sale and that as the services of the 
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defendants had been of some benefit to the plaintiff, the defendants were 
entitled to compensation, These defenses were of no avail. The court held 
that the secret commission could be recovered as a part of the purchase price 
and the stipulated commission on account of the agent's breach of duty. No 
authority has been found which exactly covers the principal case, but the 
court applied Salomons v. Pender, 3 H. &C.639 which sets forth the general 
rule that a breach of duty by the agent defeats his right to compensation. It 
is well settled that an agent cannot lawfully engage in a double employment 
without the knowledge and consent of his employers. Webb v. Paxton, 36 
Minn. 532, 32 N. W. Rep. 749; Smith v. Tyler, 57 Mo. App. 668; Cannel v. 
Smith, 142 Pa. St.25, 21 Atl. Rep. 793; but it is not certain what the result of 
such double agency will be, as is shown by the principal case. 

Attorney and Client— Attorney's Lien— Fund in Court. — Terry 
was retained as attorney for the plaintiffs for the purpose of recovering bonds 
from the defendants. A bill was filed, appearances wereentered, and answers 
filed; but the case was never tried as it was settled by an agreement accord- 
ing to which the bonds were to be delivered to the plaintiffs. Terry, being 
dissatisfied with the arrangements for the payment of his fees, refused to 
mark the case as settled and notified the Guarantors' Finance Company, one 
of the defendants, not to deliver any bonds in its possession to the plaintiffs. 
Thereupon the Finance Company, by petition, was permitted to deposit the 
bonds with the prothonotary, and Terry and the plaintiffs were required to 
interplead to determine the ownership of the bonds and the amount of Terry's 
fees. The court below found that Terry was entitled to have part of the bonds 
in payment of his fees. Held, error. Quakertown & E. R. Co. v. Guaran- 
tors' Liability Indemnity Co. et al. (1903), — Pa. — 55 Atl. Rep. 1033. 

Terry lacked the possession necessary for the attachment of his lien to the 
bonds. An attorney has no lien upon the property of his client in the hands 
of third persons, or upon a fund in court for distribution. Irzvin v. Workman, 
3 Watts 357; Dubois' Appeal, 38 Pa. St. 231, 80 Am. Dec. 478. Courts will 
protect attorneys to the extent of securing reasonable fees when the fund in 
court or the judgment is the result of the attorney's services. McKelvy's 
Appeal, 108 Pa. St. 615 ; Wbbks on Attorneys, § 377; Welsh v. Hole, 1 
Doug. 238; Read v. Dupper, 6 T. R. 361; Weeks -v. Wayne Circuit Judges, 
73 Mich. 256. In this last case a writ of mandamus was granted to compel 
the judges to vacate an order discharging a judgment which had been settled 
by the parties to the action in disregard of the attorney's contract for fees. 
This case is distinguishable from the principal case in that in the former there 
was a contract by which the attorney was to look to the recovery alone for his 
fees, and the case had proceeded to a judgment which was the result of the 
attorney's labors. See Andrews v. Morse, 12 Conn. 444, 31 Am.. Dec. 752 
and notes; Cowdrey et al v. Galveston & C. R. Co. et al, 93 U. S. 352; 
Weeks on Attorneys, I 370 et seg. ; Turevinv. Gibson, 3 Atk. 720; Barker 
v. St. Quentin, 12 Mess. & W. 441, 447. 

Bankruptcy — Discharge — New Promise. — Defendant was relieved 
from liability on a promissory note by a valid discharge in bankruptcy. Sub- 
sequently in answer to plaintiff's demand defendant wrote he would make a 
part payment on a certain date and thereafter pay in installments until the 
whole was paid. Plaintiff replied that he would not be satisfied with such 
method of payment, and brought suit claiming the new promise revived the 
original obligation. Held, the promise whose conditions were not accepted 



